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AGREEMENT OF SALE

[DE WERF AT WEDDERWILL COUNTRY ESTATE]

between
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and
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DEFINITIONS

1.1 In this Agreement the following words and expressions shall bear the meanings assigned thereto, unless inconsistent with the context :-

1.1.1 "the Agent" means the agent as defined in Annex A;

1.1.2 "the Attorneys" means Cliffe Dekker Inc, 11th Floor The Waldorf, 80 St George’s Mall, Cape Town, 8001 (Ref. Mr M A J Seyffert);

1.1.3 "Date of Signature" means the Date of Signature of this Agreement by the last party signing;

1.1.4 "Deposit" means the deposit to be paid by the Purchaser referred to in clause 6.1.1 and as more fully set out in the schedule annexed as Annex A;

1.1.5 "Design Manual" means the manual containing architectural and landscaping guidelines laid down for the construction of buildings and treatment of landscape on the Property and the other erven comprising De Werf, a copy of which is annexed hereto as Annex B;  

1.1.6 "Development" means the development of the Land (including Portion 72 and the Property) in accordance with –

1.1.6.1 the conditions as stipulated in the approval of the Premier of the Western Cape Government, dated 14 November 1994 with annexures, or as such may be amended or relaxed from time to time, which document the Purchaser acknowledges having read, considered, understood and approved;  and

1.1.6.2 the conditions as stipulated in the Rezoning and Subdivision Approval and the Environmental Record of Decision, with annexures, or as such may be amended or relaxed from time to time,

known as "Wedderwill Country Estate";

1.1.7 "Development Plan" means the plan annexed hereto as Annex C;

1.1.8 "De Werf" means that portion of the Development that is to be situated on Portion 72 (and of which the Property forms part) and which forms the subject of the Rezoning and Subdivision Approval;

1.1.9 "Environmental Record of Decision" means the authorisation granted by the Provincial Department of Environmental Affairs and Development Planning dated 17 January 2005 for the construction activity required to create the development;

1.1.10 "the Home Owners Association" means the Wedderwill Home Owners Association (Association Incorporated under Section 21), Registration Number 1996/014691/08;

1.1.11 "Land" means Farm No. 1089, Stellenbosch, in the Division of Stellenbosch which has been subdivided into various portions for the purposes of the Development, including Portion 72;

1.1.12 "Local Authority" means the relevant local authority having jurisdiction over the Land, being the City of Cape Town, Helderberg Administration;

1.1.13 "Main Dam" means the main dam situated adjacent to the Water's Edge portion of the Development;

1.1.14 "Mortgage Bond Amount" means the mortgage bond amount as more fully set out in the schedule annexed as Annex A;

1.1.15 "Panel Architect" means an architect who is a member of the panel of architects appointed by the Seller (with the approval of the Home Owners Association) for the purpose of preparing and/or approving building plans in respect of dwellings in De Werf, a list of which architects is contained in the Design Manual;
1.1.16 "Portion 72" means Portion 72 of the Land, on which it is proposed to establish the De Werf development;

1.1.17 "Prime Rate" means the prime bank overdraft lending rate charged by Nedbank Limited to its best grade customers in the corporate sector in respect of unsecured loans from time to time and, in the event of a dispute as to such rate, a certificate signed by any manager or accountant of such bank, whose authority it shall not be necessary to prove, shall be prima facie proof thereof;

1.1.18 "the Property" means the property that will be created upon the subdivision of Portion 72 in accordance with the Rezoning and Subdivision Approval and the Environmental Record of Decision and as more fully described in the schedule annexed as Annex A and as demarcated by the area shaded on the Development Plan;

1.1.19 "Purchase Price" means the purchase price as more fully set out in the schedule annexed as Annex A, which amount is inclusive of VAT at the rate of 14% (fourteen per cent);

1.1.20 "Purchaser" means the purchaser as more fully set out in the schedule annexed as Annex A;

1.1.21 "the Remainder" means such portion of the Land as remains after excluding Portions 1 to 6 thereof and after excluding such areas thereof as are zoned for Resort II purposes (which latter areas, as a result of the granting of the Rezoning and Subdivision Approval, include Portion 72);

1.1.22 "the Rezoning and Subdivision Approval" means the approval, granted on 17 August 2005 by the Provincial Administration of the Western Cape Government, of the rezoning of Portion 72 from Resort I to Resort II and the subdivision thereof into 19 (nineteen) Erven, including the Property;

1.1.23 "Seller" means the trustees for the time being of the Wedderwill Trust (Trust No. IT2443/95);

1.1.24 "the Suspensive Conditions" means the conditions set out in clause 3 below;

1.1.25 "Transfer Date" means the date upon which it is anticipated that registration of transfer of ownership of the Property will be registered in the name of the Purchaser, as more fully set out in the schedule annexed as Annex A.

1.2 If any provision in the abovementioned definitions is a substantive provision, conferring rights or imposing obligations on any party, notwithstanding that such provision is only contained in this clause, effect shall be given thereto as if such provision were a substantive provision in the body of this Agreement.

1.3 Any reference to any enactment is to that enactment as at the date of signature hereof and as amended or re-enacted from time to time.

2 RECORDAL

2.1 The Seller owns Portion 72.

2.2 Pursuant to the granting of the Rezoning and Subdivision Approval and the Environmental Record of Decision, the Seller has procured the survey and subdivision of Portion 72 into 18 (eighteen) separate Erven (including the Property).

2.3 Upon approval of the relevant subdivisional diagrams by the Surveyor General and the issuing by the Local Authority of the required clearance certificate, transfer of the Property will be registrable.

2.4 The Property will form part of the Development and will be subject, inter alia, to –

2.4.1 the conditions originally laid down by the Premier of the Western Cape Province upon approving the rezoning and subdivision of the Land;

2.4.2 the conditions attached to the Rezoning and Subdivision Approval and the Environmental Record of Decision;  and

2.4.3 the terms and conditions contained in the constitution of the Home Owners Association and any House Rules laid down by the Home Owners Association from time to time.

2.5 Subject to the approval of the subdivisional diagrams and the issuing of the clearance certificate referred to above, the Purchaser wishes to purchase the Property and the Seller has agreed to sell the same upon the terms and conditions hereof.

3 CONDITIONS PRECEDENT

3.1 The operation of this entire Agreement (other than clauses 14, 16 and 19) is suspended until the fulfilment of the Suspensive Conditions that :-

3.1.1 by not later than the date referred to in the schedule annexed as Annex A, the Surveyor General approves the subdivision of Portion 72 substantially in accordance with Annex C; 

3.1.2 by not later than the date referred to in the schedule annexed as Annex A, the Local Authority issues any required clearance certificate; 

3.1.3 by not later than 30 (thirty) days after the date upon which the Seller notifies the Purchaser in writing that the conditions contained in 3.1.1 and 3.1.2 have been fulfilled, the Purchaser obtains a loan from a bank or other financial institution in an amount of not less than the Mortgage Bond Amount against security of a first mortgage bond over the Property, provided that the condition contained in this clause shall be deemed to have been fulfilled upon the issuing by the bank or other financial institution concerned of a letter confirming that a mortgage loan has been granted notwithstanding the fact that such letter may contain any provision entitling such institution to withdraw such loan;

3.2 The condition set out in 3.1.3 is for the benefit of the Purchaser.  By giving written notice to the Seller at any time before the date for the fulfilment of such condition, the Purchaser shall be entitled to waive same.

3.3 Notwithstanding any other provision of this Agreement, the Seller shall be entitled to extend the date for fulfilment of either or both of the conditions contained in 3.1.1 and 3.1.2, by a period of 90 (ninety) days in each case, by means of notice in writing to the Purchaser to that effect.

3.4 If any of the conditions fails (and fulfilment of it is not waived in terms of 3.2) this Agreement shall cease to have any force or effect and the parties shall be restored as near as may be possible to the positions in which they would have been had the Agreement not been entered into.  In that event neither Party shall have any claim against the other arising as a result of the failure of the Agreement.

4 SALE

The Seller sells to the Purchaser, and the Purchaser purchases the Property, subject to –

4.1 the provisions of the Design Manual, the town planning scheme and the conditions imposed by the Local Authority and the Premier of the Western Cape Province in terms of the approvals referred to in 1.1.6;  and

4.2 all the conditions and servitudes mentioned or referred to in the current and/or prior title deeds of the Property and to all such other conditions and servitudes as may exist in regard thereto.

5 DATE OF SALE

The date of sale shall be the date upon which this Agreement is signed by the last party signing.

6 PURCHASE PRICE AND PAYMENT

6.1 The Purchase Price is payable by the Purchaser as follows -

6.1.1 the Deposit shall be paid upon signature of this Agreement, which amount will be paid to the Attorneys and held in trust until the Date of Transfer;

6.1.2 the Deposit will be held in trust by the Attorneys pending registration of transfer of the Property into the name of the Purchaser, and the Attorneys are instructed to invest such amount with a bank of their choice on the basis that -

6.1.2.1 the amount is invested in an interest-bearing account;

6.1.2.2 the interest-bearing account contains a reference to section 78(2A) of the Attorneys Act, 1979 (Act No 53 of 1979);

6.1.2.3 the interest which accrues on such investment is to be for the benefit of the Purchaser and will be paid to the Purchaser on registration of transfer of the Property into the name of the Purchaser;

6.1.2.4 the Deposit will be paid to the Seller against registration of transfer of the Property into the name of the Purchaser;  and

6.1.3 the balance of the Purchase Price shall be payable against registration of transfer of the Property into the name of the Purchaser.  

6.2 As security for the payment of the balance of the Purchase Price the Purchaser shall within 7 (seven) days after receipt of a written request therefor from the Attorneys (which request shall not be made prior to fulfilment of all of the Conditions Precedent contained in 3 above) furnish the Attorneys with a bank guarantee or guarantees as required and approved of by the Seller or the Attorneys, payable to the Seller or the Seller's nominee upon registration of transfer at such place or places as the Seller stipulates.

6.3 If the registration of transfer of the Property into the name of the Purchaser is delayed due to any default or act attributable to the Purchaser then the Purchaser shall, on demand and without prejudice to any of the Seller's rights in terms of this Agreement, pay to the Seller penalty interest calculated on the outstanding balance of the Purchase Price at a rate equal to the Prime Rate plus 4% (four per cent) calculated monthly in advance from the date on which such transfer could reasonably have been registered until the date of actual transfer.  This provision will not be construed so as to create a contract of lease between the parties.  The interest calculated as aforementioned shall be paid to the Attorneys prior to the Transfer Date.

7 REGISTRATION OF TRANSFER

7.1 Transfer of the Property shall be passed from the Seller to the Purchaser by the Attorneys and shall be given on or as soon as possible after the Transfer Date.

7.2 The Purchaser will on demand from the Attorneys -

7.2.1 pay all costs and charges incidental to the preparation and signature of this Agreement, and of and incidental to the transfer of the Property, including VAT or transfer duty and the costs of obtaining any rates or other clearance certificate, and all bank charges payable by the Seller and/or the Attorneys;  and

7.2.2 sign all documents required to be signed by the Attorneys in order that transfer may be effected.

8 POSSESSION AND OCCUPATION

Possession and occupation of the Property shall be given to and accepted by the Purchaser on the Transfer Date, on which date :-

8.1 all risk, profit/loss in the Property shall pass to the Purchaser, but shall remain with the Seller until such date;

8.2 the Purchaser shall be liable for pro-rata rates, taxes and all other charges levied against the Property.

9 LIMITATION OF SELLER’S LIABILITY

9.1 The Property is sold as set out in the Seller's proposed Title Deed or prior Deeds and subject to all and any conditions and/or servitudes attaching to the Property or mentioned or referred to in the said Title Deed or prior Deeds, or which will be or have been imposed either by the Seller and/or in the rezoning and/or sub-division approvals relating to the land of which the Property forms part.  A schedule setting out the conditions currently contained in the Seller's Title Deed (which will be carried forward in the Title Deeds of each of the erven in De Werf, including the Property) is annexed to this Agreement as Annex E.

9.2 The Seller shall not be responsible for any deficiency in the extent of the Property which may be revealed by any survey or re-survey, nor shall the Seller benefit from any excess therein.

9.3 The Seller shall not be responsible for pointing out the beacons of the Property, nor for the cost of fixing and erecting or inserting beacons or pegs required by the Purchaser.

9.4 The Property is sold voetstoots as it stands and the Seller shall not be responsible for any defects in the Property, either latent or patent or whensoever discovered.

9.5 The Purchaser agrees that this Agreement and its Annexes constitutes the entire agreement between the Seller and the Purchaser and the Seller shall not be responsible or liable for any warranties, guarantees, indemnities or undertakings made to the Purchaser whether by the Seller or any person acting or purporting to act on behalf of the Seller and whether or not contained in any marketing or other document, save as may be expressly set out herein.

10 HOME OWNERS ASSOCIATION

The Purchaser confirms that he is aware that the Property forms part of the Development and that:-

10.1 the Home Owners Association has been established to administer and control all aspects relating to, and has as its main objective the control over, the exterior of all buildings, communal services and communal amenities provided for its members in respect of the Development;

10.2 it is obligatory for all owners of properties forming part of the Development to become members of the Home Owners Association aforesaid;

10.3 the Purchaser shall be obliged to become a member thereof upon registration of transfer of the Property into his name and he shall be bound by the Memorandum and Articles of Association of the Home Owners Association:- 

10.3.1 which the Purchaser warrants having read, considered, understood and approved;  and

10.3.2 the material (but not all) terms of which are set out in Annex D hereto;

10.4 the Home Owners Association has, as it is entitled to do, laid down certain House Rules which are binding on its members which the Purchaser acknowledges –

10.4.1 have been furnished to him;

10.4.2 he has read, considered, understood and approved;  and

10.4.3 will be binding on him in their present form and as may be amended from time to time;

10.5 the Purchaser (and his estate, executors, trustees, assigns, liquidators, curators and other legal representatives) shall not sell, alienate or in any way dispose of the Property or ownership thereof except in accordance with the Memorandum and Articles of Association (or any other rules from time to time) of the Home Owners Association, and further agrees that, upon the resale of the Property in the future, the terms of this clause 10 and Annex D hereto shall be in included as part of any agreement of sale.

11 DWELLING TO BE ERECTED

11.1 The Purchaser acknowledges that he is aware of the fact that, in accordance with the current rules laid down by the Home Owners Association, he (or any person to whom he may sell the Property, irrespective of the date of that sale) is be obliged, within a period of 36 (thirty six) months after the Date of Signature, to commence construction of a dwelling on the Property in accordance with such plans and specifications as shall have been prepared by a Panel Architect in accordance with the requirements of the Design Manual.  The construction of such dwelling shall be completed by not later than 12 (twelve) months after commencement thereof.

11.2 The Purchaser shall further be obliged, in accordance with the requirements set out in the Design Manual and the Development Plan, to obtain the approval of the Design Review Committee referred to in such Manual of the required building and landscape plans.

11.3 The Home Owners Association may compel the completion of the construction by notice to the Purchaser at his domicilium stipulating that such construction be completed within 3 (three) months of the date of receipt of the notice, which notice may not be given within 9 (nine) months after commencement of construction.

11.4 In the event of the Purchaser failing to comply with clauses 11.1 and 11.2 above, the Home Owners Association shall have the rights afforded to it in terms of its constitution, including the right to 

11.4.1 complete the exterior building and landscaping in accordance with the plans referred to above, at the Purchaser's cost;  and

11.4.2 impose a levy on the Purchaser equal to 8 (eight) times the levy imposed by the Home Owners' Association on other owners of completed dwellings at that time until such time as the Purchaser completes the construction to the satisfaction of the Home Owners Association.

11.5 In the event that the Home Owners Association exercises its rights in terms of clause 11.4.1 hereof, the Purchaser shall pay to the Home Owners Association, on production of supporting documentation, the costs incurred in order to complete the construction.

12 INFRASTRUCTURAL SERVICES WITHIN "DE WERF"
12.1 The Seller shall, at its sole cost, ensure that the provision of the following infrastructural services in accordance with drawings and specifications approved, where applicable, by the Local Authority –

12.1.1 installation of the sewerage reticulation system serving De Werf and the connection of such system to the main sewerage outfall system which serves the entire Development and which, in turn, links into the sewerage system of the Local Authority;

12.1.2 installation of the domestic water reticulation system to serve De Werf and the linking thereof to the main water supply system of the Development;

12.1.3 installation of an irrigation reticulation system for De Werf.  The source of the irrigation water will be untreated water extracted from the Main Dam and the De Werf irrigation reticulation system will be connected, on a metered basis, to the raw water reticulation system controlled and operated by the Home Owners Association which is, as at the Signature Date, in the process of being installed;

12.1.4 installation of the De Werf three phase electrical reticulation system from an Eskom supply point south of De Werf or adjacent to the existing transformer;

12.1.5 installation of the De Werf telephone reticulation;

12.1.6 construction of the De Werf entrance area;
12.1.7 construction of the De Werf road;

12.1.8 the paving of the existing gravel road from the T-junction at the top of the main spine road up to the De Werf entrance.

12.2 The Purchaser records that he is aware of the fact that water is, when available, and only from sources on the Land, supplied to owners of erven in the Development and that the Home Owners Association has adopted a comprehensive Water Policy Document which regulates the usage of both irrigation and treated water in the Development in an orderly fashion for the benefit of all owners of erven in the Development, the contents of which document are recorded in Annex F to this Agreement.

13 DESIGN MANUAL

13.1 The Purchaser acknowledges that –

13.1.1 he is aware of and understands the terms of the Design Manual and agrees that he will be bound by the terms thereof;

13.1.2 he recognises the importance of compliance with the terms of the Design Manual to ensure design continuity, maintenance of high aesthetic standards and the protection of investment value;

13.1.3 he is obliged, in terms of the Design Manual, to engage the services of one of a panel of 4 (four) architects identified in the Design Manual and approved by the Home Owners Association in respect of all improvements made or proposed to be made on the Property, including the dwelling referred to in clause 11 above;

13.1.4 the terms of the Design Manual are subject to change and also subject to the approval of the Local Authority and the Home Owners Association.

13.2 The Purchaser undertakes to insert the provisions of this clause in any subsequent sale of the Property or portion thereof by him, his executors, trustees or successors in title and shall sign all documents necessary to give effect to the aforegoing prior to transfer of the Property into their names.

14 CHOICE OF DOMICILIUM

14.1 The Seller and the Purchaser hereby choose the addresses set out in Annex A as their respective addresses for all notices sent relating to this Agreement and/or any breach thereof, provided that either of them may change their domicilium to any other physical address within the Republic of South Africa by written notice to the other to that effect.  Such change of address shall be effective 5 (five) business days after receipt of notice of the change of domicilium.

14.2 All notices to be given in terms of this Agreement shall be in writing and -

14.2.1 if delivered by hand during normal business hours, be rebuttably presumed to have been received on the date of delivery;

14.2.2 if sent by prepaid registered post from within the Republic of South Africa, be rebuttably presumed to have been received within 5 (five) business days of posting;

14.2.3 if sent by telefax before 16h30 on a business day be rebuttably presumed to have been received on the date of successful transmission of the telefax.  Any telefax sent after 16h30 or on a day which is not a business day shall rebuttably be presumed to have been received on the business day immediately following transmission.  

14.3 Notwithstanding the above, any notice actually received by the Party to whom the notice is addressed shall be deemed to have been properly given and received, notwithstanding that such notice has not been given in accordance with the provisions of this clause.

15 DEFAULT BY PURCHASER

Should the Purchaser commit a breach of this Agreement, the Seller is entitled to give the Purchaser notice in writing calling upon the Purchaser to remedy the breach. Should the Purchaser fail to comply with such notice within 7 (seven) days of receipt of such notice, then without prejudice to any other rights the Seller may have in law, the Seller is entitled -

15.1 to cancel this Agreement and thereupon -

15.1.1 to retain the deposit paid in terms of clause 6.1.1, either as rouwkoop or by way of a penalty or as agreed liquidated damages, or as a payment in respect of the prejudice agreed as suffered by the Seller as a result of the Purchaser's breach; or

15.1.2 to recover such damages as the Seller may be able to prove the Seller has sustained in lieu of the amount provided for in clause 15.1.1, in which event the Seller will be entitled to retain the deposit referred to in clause 6.1.1 in trust until the actual amount of damages has been determined by a court, and thereupon set off such damages against the amounts in trust; or

15.2 to enforce performance in terms of This Agreement, including payment of the full balance of the purchase price owing at the date of the Purchaser's breach without prejudice to any right the Seller may have to claim damages from the Purchaser.

16 COMMISSION

16.1 The seller shall pay commission, as agreed, to the Agent.

16.2 The Purchaser warrants that the Agent is the only agent who introduced him to the Property and to the Seller.

16.3 The Purchaser hereby indemnifies and holds the Seller free and harmless against any claim which may be made by any other agent in respect of any commission arising out of the sale of the Property where such agent claims to have actually introduced the Purchaser to the Property and/or to the Seller in connection with this transaction.

17 FARMING ON REMAINDER

The owner of the Remainder (and/or its agents, lessees or nominees) has retained the right to continue with and, as and when it sees fit, to further develop its farming operations on the Remainder and further enjoys rights of access over the Land for the purposes of all farming-related activities, subject to the provisions of the Memorandum and Articles of Association of the Home Owners Association.  Such farming activities may include any such activities as are allowed by the existing agricultural zoning, including the construction of labourer’s cottages, farm stores, farm stalls, riding school, nursery, tourist facilities and other structures pertaining to specific farming activities such as wine cellars and a wine tasting centre (and, to the extent that any amendment of the existing zoning of the Remainder or any special consent or other approval is required to permit any of such activities, the Purchaser hereby consents thereto).

18 RESALES AND SIGNAGE

18.1 The Purchaser shall not sell, alienate or in any way dispose of the Property or ownership thereof except in accordance with the provisions of the Memorandum and Articles of Association of the Home Owner's Association.

18.2 The Purchaser further acknowledges that he is aware of the fact that no "For Sale" or "To Let" signs may be displayed on the Property or on any land immediately adjacent to the Property.

18.3 The Purchaser shall ensure and warrants that any subsequent agreement relating to the sale, alienation or disposal of the Property, shall contain this clause.

19 GENERAL

19.1 This document embodies the entire agreement between the parties relating to the matters dealt with herein and no representations, warranty, undertakings or promises were made except as incorporated herein.

19.2 Save as may be contained herein, this Agreement is not subject to any suspensive or resolutive conditions either preventing or postponing the coming into operation hereof.

19.3 None of the terms and conditions of this Agreement is capable of being waived, amended, added to or deleted, unless such waiver, amendment, addition or deletion is reduced to writing and is signed by the parties hereto.

19.4 No indulgence on the part of any party in exercising any right conferred upon such party in terms of this Agreement shall constitute a waiver or novation of any such right, nor shall any single or partial exercise of any right preclude any other or future exercise thereof or the exercise of any other right under this Agreement.

19.5 Words importing the singular shall include the plural and vice versa, words importing one gender shall include other genders and words importing persons shall include partnerships and other created entities.

19.6 The headnotes to the paragraphs in this Agreement are inserted for reference purposes only and shall not effect the interpretation of any of the provisions to which they relate.

19.7 This Agreement shall be binding on and enforceable by the estates, heirs, executors, administrators, trustees, assigns, liquidators, curators or other legal representatives of the parties as fully and effectually as if they had signed this Agreement in the first instance and reference to any party shall be deemed to include such party's estate, heirs, executors, administrators, trustees, assigns, liquidators, curators or other legal representatives as the case may be.

19.8 Each provision of this Agreement is entirely separate, and separately enforceable, from each other provision hereof and shall in no way be limited or restricted by reference to or inference from any other term or provision of this Agreement.  If any term or provision of this Agreement shall be found to be void, illegal or unenforceable then, notwithstanding that, the remaining terms and provisions hereof shall be and remain binding on the parties hereto.

SIGNED at 


this

day of


2005

for and on behalf of The Wedderwill Trust
 who warrants that he/she is duly  authorised 
SIGNED at 


this

day of


2005

for and on behalf of the Purchaser
 who warrants that he/she is duly  authorised 
ANNEX A

INFORMATION SCHEDULE

Purchaser

Full Name
…………………………………………………………

ID Number
…………………………………………………………
Married In/Out of

Community of Property
…………………………………………………………
If married in COP

Spouses' full names

And ID Number
…………………………………………………………
Residential and Domicile

Address
…………………………………………………………
Postal Address
…………………………………………………………
Tel No. (H)
…………………………………………………………
Tel No. (W)
…………………………………………………………
Fax No.
…………………………………………………………
Email
…………………………………………………………
Property

Erf No.
…………………………………………………………
Measuring
…………………………………………………………
Deposit
…………………………………………………………
Purchase Price
…………………………………………………………
Approval by SG

(Clause 3.1.1)
by not later than 31 December 2005
Clearance Certificate

(Clause 3.1.2)
by not later than ……………………………………..
Estimated Date of

Transfer
…………………………………………………………
Mortgage Bond

Amount
…………………………………………………………
Approximate Levy to 

Home Owners 

Association
…………………………………………………………
Period within which 

construction to be

commenced
36 (thirty six) months from Date of Signature

Agent
…………………………………………………………
Seller's Domicile 

Address
…………………………………………………………

…………………………………………………………


ANNEX B

DESIGN MANUAL


ANNEX C

DEVELOPMENT PLAN


ANNEX D

EXTRACTS FROM ARTICLES OF ASSOCIATION

4 MEMBERSHIP
4.1 Membership of the Association shall be limited to the developer in its capacity as such and to any other person who in terms of the Deeds Registry’s Act referred to in the records of the Deeds Office concerned is a registered owner of any Erf situate on the land.

4.2 Where an Erf is owned by more than one person, all the registered owners shall together be deemed to be one member of the Association and shall have the rights and obligations of one member of the Association, subject to the provisions of article 20.

5 TERMINATION OF MEMBERSHIP

5.1 When a member ceases to be a registered owner of an Erf on the land, he shall ipso facto cease to be a member of the Association.

5.2 The developer shall be entitled to cede all of its rights in terms of these articles and the transferee shall be entitled to transfer all such rights.

5.3 The developer may at any time abandon, in writing, in whole or in part, any rights conferred upon it in terms of these articles.

5.4 The developer shall, when it is no longer the owner of any Erf on the land, cease to be a member of the Association.

6 ALIENATION

6.1 A member shall not in any manner alienate an Erf unless it is a condition of the agreement of alienation that :

6.1.1 The proposed transferee has bound himself to become a member of the Association for the duration of his ownership of the Erf, and a clearance certificate has been issued by the Association to the effect that both the member has complied fully with the Articles of Association in all respects, and that the proposed transferee has been ratified by the Association as a future member;  and

6.1.2 The registration of an Erf into the name of the transferee shall ipso facto constitute the transferee as a member of the Association.

6.2 The provisions of clause 6.1 shall apply mutatis mutandis to any alienation of any undivided share in an Erf.

6.3 These articles shall also bind any person occupying an Erf and no member shall let or otherwise part with the occupation of his Erf whether temporarily or otherwise unless the proposed occupier has agreed to be bound by these articles. Notwithstanding this, an owner shall remain bound by these articles, and shall be required to ensure compliance therewith by an occupier.

6.4 The registered owner of any Erf may not at any time resign as a member of the Association.

6.5 A restraint of alienation will be registered against all of the erven on the land in order to give effect to the terms of this article.

7 LEVIES

7.1 The Trustees may from time to time, impose levies upon the members for the purpose of meeting all the expenses which the Trustees have incurred or which the Trustees reasonably anticipate the Association will be put to by way of payment of all charges payable by the Association, and/or the services rendered to it, and/or for payment of all expenses necessarily or reasonably incurred in connection with the management of the Association, and the Association’s affairs. In calculating levies the Trustees shall take into account income, if any, earned by the Association.

7.2 The Trustees may from time to time impose special levies upon the members in respect of all such expenses as are mentioned in article 7.1 and the amounts of such levies and the manner of payment thereof by members shall be at the discretion of the Trustees.

7.3 Any amount due by a member by way of a levy shall be a debt due by him to the Association. The obligation of a member to pay a levy shall cease upon his ceasing to be a member of the Association, without prejudice to the Association’s right to recover arrear levies. No levies paid by a member shall under any circumstances be repayable by the Association upon his ceasing to be a member. A member’s successor in title to an Erf shall be liable, as from the date upon which he becomes a member pursuant to the transfer of that Erf into his name, to pay the levy attributable to that Erf. No member shall be entitled to transfer his Erf until the Association has certified that the member has as at the date of transfer fulfilled all his financial obligations to the Association.

7.4 In calculating the levy payable by each member, the Trustees as far as reasonably practical, and in their sole discretion:

7.4.1 assign those costs arising directly out of or directly attributable to the Erf itself to the member owning such Erf;

7.4.2 subject to 7.4.1 assign those costs relating to the land generally to the owners of all erven equally;

provided however that the trustees may in any case where considered equitable to do so, assign to any member any greater or lesser share of the costs as may be reasonable in the circumstances.

7.5 The Trustee’s decision in calculating the levy shall be final and binding on all members of the Association.

7.6 No member shall be entitled to any of the privileges of membership unless and until he shall have paid every levy and other sum (if any) which shall be due and payable to the Association in respect of his membership thereof.

7.7 Notwithstanding anything to the contrary contained herein, the developer shall not be liable to pay any levies on unsold erven on the land, save where the Erf in question has been developed by the developer and is occupied by a third party. For purposes hereof, ‘developed’ shall mean the erection of any habitable structure.

9 SPECIAL PROVISIONS

9.1 The developer shall provide the members with access to bridle paths and walking trails on the land. The precise nature, specification and route of such bridle paths and walking trails shall be determined by the developer in its sole and absolute discretion, which decision shall be final and binding on the Association and its members. The developer shall furthermore be entitled, in its sole discretion, to re-route such bridle paths and/or walking trails from time to time so as to ensure that such do not necessarily interfere with such farming activities as the developer may conduct on portions 5 and 6 of Farm 1089 Stellenbosch and the remainder. Nothing herein contained shall be construed as warranting or undertaking that the developer shall provide such bridle paths and/or walking trails over portions 5 and/or 6.

9.2 The Association shall ensure that all members shall have access, on a regulated basis, to the recreational facilities on the remainder and that all rights of access, egress and/or servitude required to provide such access over the land, for vehicular purposes and as detailed on the annexed diagram marked "A", are obtained.

9.3 The Association shall further maintain, at its cost, the bridle paths and walking trails provided by the developer as above and shall ensure that such bridle paths and/or walking trails at all times conform with the environmental management plan governing the land.

9.4 It is further recorded that a management plan shall be prepared by the developer which is acceptable to the local authority and such plan shall be implemented by and be binding upon the Association. Such plan shall include the management and development of the flora on the land, as well as establishing a fire management contingency plan.

9.5 The developer undertakes that it shall make available a minimum area of 5 hectares on the remainder for use by the members as paddocks, the locations of which shall be determined by the developer in consultation with the Association, subject to the developer’s right to relocate such paddocks as it sees fit and at its own cost at any time.

9.6 The developer further undertakes to make available a minimum area of 1 hectare on the remainder for the erection of stables, which stables are to be built at the cost of the members utilising such facilities and the land so used shall be leased by the developer on the terms and at a rate to be agreed upon between the said member and the developer. The location of this land shall be determined by the developer in consultation with the Association subject to the developer’s rights to relocate such stables as it sees fit and at its sole cost from time to time.

9.7 The Association shall further ensure that no perimeter or other fences of whatsoever nature or description may be erected on the land other than such paddock fences as may be approved in terms of Article 14.6 hereof. The provisions of Article 14 shall mutatis mutandis apply to such application to erect any fence mentioned above. Such fences shall only be allowed in areas specifically designated for the keeping of horses.

9.8 The Association shall, in addition to Article 9.4 above, be entitled to order the removal of alien vegetation, as well as water absorbing vegetation from any Erf on the land, excluding the Remainder, and shall be obliged to do so itself on areas that are either common property or over which a servitude operates in its favour. It is specifically stated that no alien vegetation shall be permitted at any time within 50 meters of any stream on the land, and the Association shall ensure that this provision is adhered to at all times.

9.9 The provisions of Article 9.8 shall not apply to any pine tree forming part of a windbreak on the land, and further the removal of any pine tree with a stem in excess of 10 cm in diameter, shall require the specific approval of the Association.

10 RULES

10.1 Subject to any restriction imposed or direction given at a general meeting of the Association and subject to the conditions imposed by the local authority in approving the rezoning and subdivision of the land, the trustees may from time to time make house rules in regard to :

10.1.1 the standards and guidelines for the architectural design of all buildings and out-buildings, structures of any nature, swimming pools, tennis courts and all additions and alterations to any such buildings, out-buildings or structures erected or to be erected on the land, and in particular to control the design of the exterior of such buildings, out-buildings or structures and the materials used on such exteriors to ensure an attractive, aesthetically pleasing character to all buildings on the property, which house rules are contained in the design guidelines annexed hereto marked annexure "B";

10.1.2 the siting of all buildings, out-buildings, structures of any nature, swimming pools, tennis courts, and all additions and alterations to any thereof;

10.1.3 the preservation of the environment including the right to control and if necessary order the removal of vegetation and the right to prohibit and/or control the erection of fences, whether upon or within the boundaries of any erven;

10.1.4 the right to prohibit, restrict or control the keeping of any animal which they regard as dangerous or a nuisance;

10.1.5 the conduct of any persons within the property for the prevention of nuisance of any nature to any member;

10.1.6 the preservation of the natural environment, vegetation and fauna on the property;

10.1.7 the use of services and recreation areas, amenities and facilities including the right to charge a reasonable fee for the use thereof;

10.1.8 for the furtherance and promotion of any of the objects of the Association and/or for the better management of the affairs of the Association and/or for the advancement of the interests of the members and/or the residents on the land;

10.1.9 for the maintenance of all buildings, out-buildings, structures, improvements of any nature and landscaping on the property;

10.1.10 the controlling of the number of occupiers permitted on any one Erf.

10.2 The rules shall not be in conflict with any condition imposed by the developer upon any member or purchaser of an Erf in terms of the Deed of Sale whereby the member acquires an Erf.

10.3 For the enforcement of any of the rules made by the trustees in terms of this article, or of any of the provisions of these articles generally, the trustees may :

10.3.1 give notice to the member concerned requiring him to remedy such breach within such period as the trustees may determine;

10.3.2 take or cause to be taken such steps as they may consider necessary to remedy the breach of the rule or provision of which the member may be guilty, and debit the cost of so doing to the member concerned, which amount shall be deemed to be the debt owing by the member concerned to the Association; and/or

10.3.3 take such action including proceedings in court, as they may deem fit.

10.4 In the event of the trustees instituting any legal proceedings against any member or resident on the property for the enforcement of any of the rights of the Association in terms hereof, the Association shall be entitled to recover all legal costs so incurred from the member or resident concerned, calculated as between attorney and client, including tracing fees and collection commission.

10.5 In the event of any breach of the rules or provisions by the members of any member’s household or his guests or lessees, such breach shall be deemed to have been committed by the member himself, but without prejudice to the aforegoing, the trustees may take or cause to be taken such steps against the person actually committing the breach as they may in their discretion deem fit.

10.6 In the event of any member disputing the fact that he has committed a breach of any of the rules, a committee of three trustees appointed by the chairman for the purpose shall adjudicate upon the issue at such time and in such manner and according to such procedure (provided that natural justice shall be observed) as the chairman may direct.

10.7 Notwithstanding anything to the contrary herein contained, the trustees may in the name of the Association enforce the provisions of any rules by civil application or action in a court of competent jurisdiction and for this purpose may appoint attorneys and counsel as they may deem fit.

10.8 The Association may in general meeting itself make any rules which the trustees may make and may in general meeting vary or modify any rule made by it or by the trustees from time to time.

10.9 All rules must be reasonable and must apply equally to all owners of erven put to substantially the same use.

14 POWERS OF TRUSTEES

14.1 Subject to the express provisions of these Articles, the trustees shall manage and control the business and affairs of the Association, shall have full powers in the management and direction of such business and affairs including the right of appointment and dismissal of the managing agent, may exercise all such powers of the Association and do all such acts on behalf of the Association as may be exercised and done by the Association and as are not by the act or by these Articles required to be exercised or done by the Association in general meeting, subject however to such rules as may have been made by the Association in general meeting or as may be made by the trustees from time to time.

14.2 Save as specifically provided in these Articles, the trustees shall at all times have the right to engage on behalf of the Association the services of accountants, auditors, attorneys, architects, engineers, town planners, a managing agent or any other professional firm or person or other employees whatsoever for any reasons deemed necessary by the trustees on such terms as the trustees shall decide.

14.3 The trustees shall further  have the power :

14.3.1 to require that any construction of any sort on the land shall be supervised to ensure that the provisions of these Articles and the rules are complied with and that all such construction is performed in a proper and workmanlike manner;

14.3.2 to issue an architectural and environmental design and maintenance manual in respect of the land and ensure that such manual is complied with at all times.

14.4 The board of trustees shall have the right to vary, cancel or modify its decisions and resolutions from time to time.

14.5 The trustees shall be entitled to appoint committees consisting of such number of their members and such outsiders, including the managing agent, as they deem fit and to delegate to such committees such of their functions, powers and duties as they deem fit with further power to vary or revoke such appointments and delegations as the trustees may from time to time deem necessary.

14.6 The trustees shall appoint an architectural review committee to exercise the powers set out above in article 14.3 which shall consist of :

14.6.1 a practising professional architect or town planner duly qualified to practice as such for his own account in the Republic of South Africa;

14.6.2 one trustee;

14.6.3 such other members as the trustees may determine.

14.7 Members of the architectural review committee shall not necessarily be required to be members of the Association.

14.8 Except for any buildings, out-buildings, structures, additions or alterations to be erected or effected by the developer, all plans for buildings, out-buildings, structures, additions and alterations shall be approved by the trustees who shall first submit such plans to the architectural review committee. The trustees shall not approve any such plan unless such plan shall first have been reviewed by the architectural review committee. The architectural review committee shall not act contrary to the provisions which the developer may stipulate in any agreement of sale between the developer and the purchaser of an Erf on the land regarding the siting, design and construction of a dwelling on such an Erf.

ANNEX E

SCHEDULE  OF CURRENT TITLE DEED CONDITIONS

A. SUBJECT to the conditions referred to in Deed of Grant (Stellenbosch  Quitrents Vol.19 No.14 dated 12th January 1894), namely:

I. That all roads and thoroughfares being or existing on the said land, and described in the plan or diagram of the same, shall remain free and uninterrupted; unless the same be enclosed or altered by competent authority.

II. That if at any time it should appear to the Governor upon petition of any adjacent or neighbouring proprietor, that such adjacent or neighbouring proprietor requires a way or road of necessity to or from the land of such adjacent or neighbouring proprietor, the owner of land purchased under this Act, upon which such road is required, shall be bound to grant such way or road of necessity, and to point out the direction and width thereof:  Provided that in case of a dispute or difference regarding such road, or its sufficiency, the direction and width  of the road  shall be decided upon by the Divisional Council of  the Division in which the land is situated :  Provided further  that the said Owner shall not be bound to allow such road or  thoroughfare across land which shall at the time be in a state of cultivation or improvement, and that compensation for the right of way and any damages done shall be paid for by the person or persons for whose benefit and upon whose application the said road is made according to determination by arbitration.

III. That the Governor shall at all times have the right to make roads, railways, dams, aqueducts, drains and to conduct telegraphs over the said land for the benefit of the public and to make materials for these purposes, also to establish convenient outspans for the use of travellers, on payment to the proprietors of such sum of money as compensation as may be determined by arbitration : Provided that the arbitrators may set off against the loss or damage caused to the proprietor, the benefit, instant  or prospective, which he shall or may derive in consequence of the construction of any of the said works.

IV. That the Governor shall at all times have the right of resuming the whole or a portion of the said land, if required for public purposes, on payment to the proprietor of such sum of money in compensation as may be mutually agreed upon by the parties concerned, or, failing such agreements, as may be determined by arbitration.

V. That all rights to gold, silver and precious stones found or discovered at any time on or in the said land, shall be reserved to the State, together with a right of ingress to and egress from any mines or works undertaken for mining or prospecting purposes by any person or persons authorised by the Commissioner; but subject always to the provisions of the Act No.44 of 1887 or any other Act to be hereafter passed with regard to prospecting and mining for precious stones and minerals.

B. BY DEED OF TRANSFER No. T23611/96 the within property is subject to a 1/6th (one sixth) of the water rights from the water stream traversing, in favour of Portion 1 of the Farm No. 1089, measuring 14,9448 ha., held by said Deed of Transfer.

C. BY DEED OF TRANSFER No. T23612/96 the within property is subject to a 1/6th (one sixth) of the water rights from the water stream traversing, which stream delivers an average of 172 800 litres per day, or to an equivalent amount to be made available from the natural resources of the remainder, in favour of Portion 4 of the Farm No. 1089, measuring 15,8871 ha., held by Deed of Transfer.

D. BY DEED OF TRANSFER No. T80588/96 Portion 3 of the Farm No. 1089 thereby transferred is ENTITLED TO 1/6TH share of the water to which the within property is entitled.

E. SUBJECT to the following conditions contained in Deed of Transfer No. T20047/99, imposed by the Local Authority in terms of Ordinance No.15/1985, when approving of the subdivision of the Farm No.1089, Stellenbosch, namely:

1. The owner of the property hereby transferred shall be obliged to be a member of the Wedderwill Home Owner's Association and no transfer of the said property may be passed without the written consent of the said Association.
2. No subdivision of the property and/or the erection of further dwellings on the property will be allowed without the written consent of the Wedderwill Home Owner's Association.


3.
(a)
The owner of this erf shall without compensation, be obliged to allow gas mains, electricity-, telephone-, and television cables and/or  main and/or other waterpipes and the sewage and drainage, including stormwater of any other erf or erven to be conveyed across this erf, and surface installations such as mini-substations, meter kiosks and service pillars to be installed thereon if deemed necessary by the Wedderwill Home Owner's Association and in such manner and position as may from time to time be reasonably required.   This shall include the right of access to the erf at any reasonable time for the purpose of constructinG, altering, removing or inspecting any works connected with the above.

(b) The owner of this erf shall be obliged, without compensation, to receive such materials or permit such excavation on the erf, as may be required to allow use of the full width of the street and provide a safe and proper slope to its banks owing to difference between the levels of the street as finally constructed and the erf, unless he elects to build retaining walls to the satisfaction of and within a period to be determined by the Wedderwill Home Owner's Association.

F. SUBJECT  to the following condition contained in Deed of Transfer No. T20047/99, imposed by the Transferor as owner of the Remainder of the Farm No. 1089, in extent 102,3317 (One Hundred and Two Comma Three Three One Seven) hectares held by Deed of Transfer No. T42118/1996, in that the property hereby transferred shall not be entitled to any underground water and furthermore not be entitled to drill for any underground water, the said rights of which have been reserved by the Transferor.


ANNEX F

WEDDERWILL WATER POLICY

"The trustees took professional advice from Africon before drawing up this water policy.  Africon are consulting engineers and specialists in all aspects of water engineering.  Because water is a scarce resource and has to be managed responsibly, it is up to all of us to ensure that the water resources are not over used as we are solely dependent on the water available from the estate, there is no municipal back-up if the resource is abused and we run out!  If everyone uses their allocation of treated water, we are just within our physical limits, it only takes one or two homeowners to overuse their allocation and we are all in trouble, so please act responsibly.

1. Metering

All water consumed on the Wedderwill Country Estate via the treated water and agricultural supplies will be metered in accordance with the National Water Act, No. 36 of 1998.  The capital costs involved will be allocated proportionately for each homeowner's account.

2. Treated Water provided by the H.O.A.

Daily water allowance per non farm erf:

For internal domestic use 
= 800 litres per day

For all other uses


= 800 litres per day

Total




= 1600 litres per day

(An average of 48.5 m3/month)

The trustees may, as a concession, permit farms to connect to the treated water supply at their own cost, under these circumstances the daily water allowance will be as follows:

Daily water allowance per farm erf:

For internal domestic use

= 800 litres per dwelling per day

(An average of 24.25 m3/month) up to a maximum of two dwellings per farm.

3. Untreated (Raw) Water for non farm erven (metered separately from the treated water)

Raw water supply will be available from the main dam to all areas with the exception of the farms and the Remainder, which have alternative arrangements outside the scope of this policy.  The inlet to each erf will be metered.  The H.O.A. will recover usage costs as necessary on a monthly basis.  For the time being, the Glades precinct has voted not to participate in this scheme.

An allowance of 3 litres of raw water per square metre per week (3l/m2  per week).  To simplify the administration this will be taken on an average of 4.33 weeks per month, up to a maximum of 50 000 litres per month.

4. Gardening practices

Waterwise gardening is actively encouraged, and homeowners should minimise the lawn areas around their houses.  In accordance with the design manual, lawn areas should be limited as follows:

Farms:




300 m2
The Glades, the Ridge, Eastridge

5% of total property

The lawn should be of indigenous grasses and definitely not Kikuyu (Pennisetum clandestinum), a category 2 invasive plant.

Homeowners should wherever possible plant Fynbos plants and indigenous trees on their erven.  Lists of suitable plants are available from the Home Owners Association.

5. Sanctions

For failure to comply with these water limits the trustees will be entitled to reduce the allowance by fitting a throttle valve or by installing a volume limiting meter to the water supply, the former reducing both the volume and the pressure to a homeowner or, with the meter system, cutting the supply entirely after the allocated volume has been used.  In either case all costs will be to the homeowner's account."

25 November 2004
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